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Overview

Following the successful launch of the first
edition of Al Markaz Law Firm newsletter,
we meet once again, with more articles on
key topics that are receiving great attention
in Kuwait's legal and business sector.

First of all, we are proud to announce that
Al Markaz Law Firm has been recently
recommended by the esteemed Legal
500, one of the top legal directories world-
wide, as a top-tier firm in the banking and
finance area. Among some of Al Markaz
law Firm's remarkable deals that have
contributed greatly to this ranking are a
major debt restructuring and settle-
ment-in-kind transaction, which took
place across five jurisdictions and where-
by Al Markaz’s role included but was not
limited to advising on all aspects of
refinancing, the agreement on security
packages relating to different classes of
assets, debt-to-equity and debt-to-asset
swap, all within the scope of the Kuwaiti
Financial Stability Law (No. 2 of 2009).

As for this issue’s topics, we're excited to
discuss a variety of topics such as foreign
direct investment, taxation, intellectual
property and more. We also shed light on
some major law updates that will have a
great impact on the business sector in
Kuwait and would be of great interest to
entrepreneurs, commercial entities, as
well as foreign investors.

One of the key highlights in Kuwait’s legal
scene today is the new Foreign Direct
Investment Law, which entitles foreign
investors to a 100% business ownership in
the State of Kuwait. In addition, we share

with you brand new piece of news on the
Ministerial Decree replacing Article 23 of
the Ministerial Decree no. 425 of 2013 .
Another area that we believe is worth
highlighting as well, would be the new
legal updates in the consumer protection
law.

In our Question and Answer section, we
once again include frequently asked ques-
tions and common inquiries that are of
interest to our readers.

Finally, we share with you Al Markaz Law
Firm latest news and our most recent cases
and deals.

We hope you enjoy the various issues
tackled in this quarter’s newsletter. If you
have any inquiries, please do not hesitate
to contact us on: info@markazlaw.com.

The Newsletter content is not intended o be a substitute for specific legal advice on individual matters. You must not rely on the information in this
newsletter as an alternative to legal advice from your attorney or other professional legal services provider.  If you have any specific questions about
any legal matter you should consult your attomey or ather professional legal senvices provider. Reproduction of part, or all of the content is any form,
is prohibited other than for individual use only. For more information, please contact us.
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Foreign Direct Investment Law in Kuwait

Foreign direct investment is one of the
fundamental contributors to the growth
and development of any country's
economy; as such the State of Kuwait
recently passed a legislation that
facilitates the entry of foreign investors
into the country for direct investment,
eliminating previous obstacles that
impeded the development of the
country and granting the foreign
investors incentives and exemptions to
encourage such economic investment.

Law no. (116) of 2013 regarding the
Promation of Direct Investment in the
State of Kuwait (the “Law”) published
on June 16th, 2013 in the Official
Gazette (Kuwait Al-Youm) and its
executive regulation subsequently
published on December 14th, 2014 in
the Official Gazette (Kuwait Al-Youm)
became a new channel to attract
foreign investors to invest inside the
State of Kuwait. This Law repealed its
predecessor-Law no. (8) of 2001.

This Law grants foreign investors the
right to establish a Kuwaiti company
and hold 100 % of the capital in order
to carry out its business objectives. In
addition, the Law also provides the
foreign investor with a right to open and

operate a branch of a foreign company or
to establish a representative office of the
parent company in compliance with the
conditions and obligations stipulated by
the Law.

It must be noted that a “representative office”
may only conduct marketing studies without
engaging in any commercial activity or
pursue the activity of a commercial agent.

With regard to the commercial activities
permissible under the Law to the foreign
investor, the Law grants the foreign investor
the right to camy out most commercial activities
without restrictions, although some specific
activities are excluded from direct investments
through a Ministerial Decree known as the
Negative List of Activities.

The commercial activities and the excluded
activities are classified in accordance with the
International Standard Industrial Classification
(ISIC) issued by the Department of Economic
and Social Affairs of the United Nations
Secretariat, enabling the foreign investor to
easily identify the excluded activities from those
permitted for direct investment inside the State
of Kuwait.



The following activities are excluded from
investments inside the State of Kuwait in
accordance with the Negative List and ISIC:

1 «» Bxtraction of crude petroleumn (Class
06100,

2. Bdraction of natural gas (Class 0620).

3. Manufacture of coke oven products
(Class 1910).

4. Manufacture of fertilizers and nitrogen
compounds (Class 2012).

5. Manufacture of gas, distribution of
gaseous fuels through mains (Class 3520).

6. Real Estate (Level L), excluding privately
operated building development projects.

2 Security and investigation activities
(Division BO).

8. Public administation and defense,
compulsory social security (Level O).

9. Activities of membership organizations
(Division 94).

‘!U. Activities of hiring labor including
domestic labor.

On the other hand, it is worth mentioning
the incentives granted to the foreign investor
which include

® Income tax and other tax exemptions for
a maximum period of 10 years and customs
exemptions for the importation of machinery
and equipment and their spare parts, raw
materials, .. .etc.:

® Allocations of land and real estate owned
by the State:
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® Benefit from all Intemational Conventions
in force inside the State of Kuwait related to
investments and the avoidance of double
taxation.

In order to benefit from the above mentioned
incentives, the foreign investor is expected to
fulfill certain criteria such as:

a. Cause an increase in national exports.

b. Create job and training opportunities for
the national workforce and,

¢ Use national products;

Kuwait Direct Investment Promotion
Authoarity (KDIPA), the Authority responsible
for granting investment license to foreign
investors at a recent meeting intimated that
the approval time frame for granting
investment license is currently about 30
days. The Authority reiterated that they're
working to facilitate the procedures for
foreign investors and to remove all obstacles
that may be faced by them during the
process of obtaining the approvals and
licenses needed for the foreign investor o
start his activity.

The Authority did mention that applications
for activities that do not require allocations of
land or real estate would likely get approvals

expeditiously.

Finally, the Autharity further communicated
that as a result of this law and its executive
regulations, one of the largest intemational
companies in the field of information
technology has opened a representative
office in the State of Kuwait.
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Guarantees as legal actions, and the Chairman’s

authority in executing guarantee agreements

Guarantees are, without a doubt, regarded
as one of the key legal actions in the
commercial sector in Kuwait that
addresses the mutual interests of parties
involved in  company dealings. |ts
significance stems from being a form of
personal guarantee that may be provided
as security to banks and finance
companies, who may require it as a
condition precedent to granting loans or
other forms of financing. In such cases, the
bank or lending company would be
secured by having more than one person
answerable for the liability of the debt
thereby reducing the credit risk, and thus
the lender becomes more encouraged to
grant the loan.

The provisions of Kuwaiti law governing
guarantees are Articles 745-472 in
Volume 4, Chapter 1 of the Civil Code.
Article 745 defines guarantees as:

“A guarantee is an agreement by which a
personventity becomes jointly liable for the
performance of the debtors obligations,
whereby the guarantor promises to fulfil the
debtor’s obligations, in the event that the
debtor is unable to do so.”

In this regard, scholars have stated that:
“A guarantee agreement is a consensual

agreemeni, whereby the pguarantor
becomes jointly liable with the deblor to
fulfil the debt obligations. It & judically
accepted that guarantees are a form of
donation, and accordingly it requires that
the guarantor have the capaaty to grant
such guarantee.”

This has been confirmed by the decision of
the Kuwait Court of Cassation, which
provided that:

“It has been established by the courts that a
puarantee agreement 5 a consensual
agreement, which is binding by virtue of the
guaranior’s and credifor’s comsent. In
essence, the guarantor must act voluntarily,
and must not be speculative.”

(Appeal No. 40/2003 T/2- court hearing dated
29/12/2003)

It follows from this that a guarantee is a
consensual agreement, and for the reason
that the guarantor bears additional
financial burden by accepting liability of
the debt without receiving any
consideration, guarantees are therefore
considered a form of donation. On this
basis, the clearly expressed consent of the
guarantor in the guarantee agreemnent is
required under Article 746 of the Civil
Code, which provides that:



“Guarantees cannot be implied, and the
guarantors consent must be expressed”
Based on the above, guarantees must be
provided by the guarantors personally or by
virtue of a power of attomey, or a special
authorization, as provided under Article
702 of the Civil Code:

“1. A spedal power of attorney is required in
all actions outside the scope of management,
espedally in regards fo donations, sales,
settlernents, dedarations, and arbitrations, as
well as vath-taking and kitigation.

2. With the exception of donations, a special
power of attomey & valid in regards fo
certain acts, even if such acts are nol specified
in the power of attorney.

Thus, a special power of attorney that
provides a general scope of actions would

not encompass the authority to execute
guarantee agreements. In addition, the
power of attorney must specify the debt in
question and its maturity.

Furthermore, the provisions of the new
Commercial Company Law has provided a
framework for the board of directors’
authorities, whereby Article 215 of the said
law provides that:

“The board of direclors may pursue all
actions required to manage the company in
powers may only be limited by law or the
company’s memaorandum of assodiation, or
general assemblies’ resolutions.

The memorandum of assodation of the
company must specify the extent of the board
of directors’ authorities in regards to
borrowing, morigaging company properties,
guarantees, arbitration, settlements and
donations.”
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It is clear from the above provision that the
chairman of the board of directors has the
capacity to execute the aforementioned
actions on behalf of the company, and
represent it in law or otherwise. In addition
the  company’s memorandum  of
association may limit the scope of the
chairman’s authority in regards to
guarantees, arbitration, settlements and
donations. That being said however, it is
important to note that the courts and
scholars have concluded that this provision
in the company’s memorandum of
association does not constitute a special
power of attorney, on the basis that such
authorities are consistently granted in the
scope of general authorizations, even if the
authority to guarantee has been expressed
in the company’s memorandum of
association. Accordingly, it has been
concluded by law, the judiciary, and
jurisprudence that, for guarantees to be
legally valid, the authority must be granted
specifically by virtue of the company’s
general assembly resolution which must
accurately specify the guaranteed debt and
its maturity.

Finally, in light of what has been discussed
in this article, it is important to note that,
under Article 750 of the Civil Code, the
validity of the guarantee is directly related
to the validity of the debt/obligation in

question.
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Issues to consider when dealing with intellectual property
rights for your business

Intellectual Property (IP), a somewhat complex area of law has taken the limelight, notably in our vastly
technological era. Though the term IP is widely known and used in the corporate world, thorough
comprehension from both a legal and business stance cannot be overemphasized particularly for
business owners and employees. Most times it is difficult for people to generally see the comelation
between IP and business, other times the importance of IP are just downright underestimated

What are Intellectual Property rights?

IP is basically the result of unique creations
of the mind such as artistic works,
inventions, designs, literary works, symbols,
names and images used in commercial
ventures. The rights in IP are therefore
created as a result of the creativity to form a
class of intangible property, of which the
inventor’s ultimate goal is to legally protect
its use without permission.

Intellectual Property under Kuwaiti
Laws

Under Kuwaiti laws, IP is legally protected
and includes the following:

* Trademarks: these are customarily brand
names and logos associated with a brand
organisation e.g., Nike, Coca-Cola, Levi
jeans. Kuwait Law of Commerce No. 68 of
1980 provides owners of such statutory
rights to defend its mark against infringers
once registered

* Designs and Industrial Models: these
relateto the graphic illustration of a product
and are protected once registered and
protected under Law No. 4 of 1962 relating
to Patents, Designs and Industrial Models
and its amendments.

e Patents: these are protected under Patent
Law of GCC countries No. 71 of 2013
through registration with the Kuwait design
and Patent office.

= Copyright: is the right to prevent copying
of creative expression, such as writing,
music and art it is protected under Law No.
64 of 1999 regarding Intellectual Property
Rights.

Confidential informationfrade secrets on
the other hand are not protected under any
specific law per se except via agreements
and contracts which the parties are bound
by.



How does IP affect a business ?

Most times, businesses comes into
existence to make profits from its business
intellectual  interestknow-how.  So
business owners are thus expected to be
both knowledgeable and cautious with
respect to protecting their business IP, in
order not to be marginalised in any
business venture. A business intellectual
interest can be akin to valuable
commercial interest and assets which may
be used or exploited in various ways.
These interests invariably generate profits
for the business and the best ways to
secure these profits are by protecting the
product, brand and results of the exercise
of human intellect.

Presently, there has been a steady surge of
awareness with respect to IP in business
transactions. This awareness in part, can
be attributed to the realisation that IP rights
are valuable and important assets lurking
in every commercial corporate
transaction. To put it mildly, every

corporation has IP rights, even though it
may not be a key asset of the business.
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What practical steps can be applied (o
protect business interest?

Some practical steps that can be applied
are:

» Spedifically address ownership of IP rights:
An important issue that should certainly be
on the top list as likely to affect any business
is the ownership of work. Getting ownership
rights will without doubt avoid unintended
consequences. A business must own or have
a license as to what it sells, uses or distributes,
otherwise it is potentially breaching a third
party’s IP rights and this can lead to litigation
against the business. The question for every
business owner should therefore be: who
owns the IP rights used in the course of my
business? The answer to this is the key to
eliminating any potential and time wasting
suit against the business.

* legally assign nights: There are some
common widespread misconceptions

about IP rights in the
“employer/employee” and *“consultant
contract services” relationship. It is
usually believed that once there is a
contract to provide services or an existing
employment contract of some sort, the
company automatically owns the [P rights



